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Preliminary Staternent 


The United States of America respectfully petitions 
for rehearing of the decision of the Court, Docket No. 
76-1331, filed October 13, 1976, reversing the defendant’s 
convictions for conspiracy to transport stolen securities 
in interstate commerce and causing stolen securities to be 
transported in interstate commerce, in violation of Title 
18, United States Code, Sections 2314, 2315 and 2. The 
Court directed that the underlying indictment be remanded 

to the district court for dismissal. 


Statement of the Case 


This Court reversed Didier’s conviction on the grounds 
that the delay between Didier’s first trial, which ended in 
a mistrial, and his retrial violated the Southern District 
Plan for Achieving Prompt Disp»sition of Criminal Cases 
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(hereinafter “The Southern District Rules”). The Court 
held that the delay from the end of the first trial on 
December 3, 1973, until February 11, 1975, the date of 
tne Court’s decision in. United States \. Drummond, 511 
F.2d 1049 (2d Cir. 1975), “was for the most part ex- 
cusable” because “the government might reasonably have 
believed,” during pre-Drummond confusion, that the Sec- 
ond Circuit Rules Regarding Prompt Disposition (the 
“Second Circui Rules”), which required only readiness 
for retrial rather than actual commencement of the trial, 
were applicable. (Slip. Op. at 81). Further, the Court 

eedes that a portion of the subsequent delay up to 

ember 2, 1975, was excusable since Didier himself 
¥°3 without counsel duri.g a portion of that period and 
had not informed the District-Court of that situation.* 
(Slin. Op. at 84). 


_ However, the Court ruled that the delay thereafter 
was entirely unwarranted and, apparently, resulted in a 


cumulation of time in excess of that allowable under the 


* During this period after Drummond, the Court stated that 
the Government made only a “half hearted” ‘tempt to retry 
Didier within the 90 days” and points to the fact that the Gov- 
ernment’s offer requesting a trial as soon as possible was not sent 
until March 25, 1975, 42 days after Drummond. (Slip Op. at 83). 
The Government respectfully submits that the characterization 
is not supported by the record. Instead, the Assistant United 
States Attorney then in charge of this prosecution attempted to 
contact the district judge shortly after Drummond in order to 
obtain a trial date. However, Judge Coo er was outside the dis- 
trict until March 14, 1975. (App. 21). Tuaus, unless Didier was 
willing to waive venue and be tried in a distant district, the 
Government’s request was addressed to the Court 11 days after 
the soonest possible date Didier could be retried in Southern 
District of New York. This, we submit was clearly an “excep- 
tional circumstance” that was excludable from the running of 
the period. United States v. Rollins, 475 F.2d 1108 F.2d (2d Cir. 
19738). 
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Southern District Rules.“ Slip. Op. at 84. In rejecting 
the Government’s contention that “good cause” existed for 
delay from August 8, 1975, when the co-defendant became 
a fugitive, until retrial, the Court ruled that Judge Cooper 
erred in following the procedure set forth in United 
States v. Lasker, 481 F.2d 229 (2d Cir. 1973), cert. 
denied, 415 U.S. 975 (1975), by granting an adjournment 
for a reasonable period to obtain the presence of his co- 
defendant Ashdown and piacing the burden upon Didier 
to move for severance. In particular, this panel held that 
the District Court’s reiiance on Lasker was erroneous 
since that decision related to the Second Circuit Rules and 
was inappticable to the Southern District Rules. (Slip. 
Op. 85). In limiting the Lasker decision, the panel pointed 
out the dissimilarity of certain provisions of the Southern 
District and Second Circuit Rules, specifically, the pro- 
visions of the Southern District Rules relating to t’ 

court’s sole responsibility for setting and calling cases to 
trial, Rule 9(a), and that concerning the lack of a re- 


* The Cou *t does not indicate in its opinion what portion of the 
90 day period remained as of September 2, 1975. However, the Court 
ruled that the periods prior to United States v. Drummond, supra, 
and, under Rule 5 (g) of the Southern District Rules, the period 
while Didier was without an attorney, were excusuble. Since 
Didier first appeared with his new at ~ey on June 12, 1975 
(App. 23), that date appears to be the at which the unex 
cused portion of delay prior to Septem 2, 1975 commenced. 
Obviously had Didier been tried on September 2, 1975, he would 
have been tried within 82 days of the time this attorney exclu-: 
sion expired. Didier was not tried on that date because of Ash- 
down’s intervening fugitivits Pursuant to the Court’s decision, 
then, the salient question ‘3 w ether the adjournment at August 
21, 1975 was proper. From June 12, 1975 until August 21, 1975, 
the date at which the Court, relying on the Lesker decision 
granted an adjournment to find the fugitive Asndown (App. 60) 
was a period of 70 days. If the District Court was correct in 
its reliance upon the Lasker exclusion, 20 days of the permissible 
90 day period remained, without regard to exclus »ns while mo- 
tions were pending, see Point II infra, and without regard to the 
issue of whether the District Court’s order was effect nunc pro 
tunc to the time of Ashdown’s fugitivity on July 17, 1975. 
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quirement on the part of the defendant to make a demand 
to invoke his speedy rights, Rule 8. Because of these dis- 
similarities, the panel conciuded that Judge Cooper’s re- 
liance on Lasker was “misplaced.” (Slip. Op. at 85, n. 9). 
Rati.er than the Lasker procedure, the procedure suggested 
by the Court was to seek a waiver from Didier before 
the permissible 90 day period had expired and, whether 
or not said waivers had been obtained, to ask permission 
of the court for a specific period of additional delzy.* 
(Slip. Op. at 86). 


Additionaily the Court concluded that th 
fie. by Rule 6 was not tolled by the pend 
lant’s motion to dismiss on a speedy trial grou: use 
tolling would penalize defendants for making such motions. 
(Slip. Op. at 84). 


Reasons for this Petition 


The Government respectfully suggests that this panel 
should rehear this case for two reasons. 


First, the lynchpin of the panel’s opinion ir that during 
the crucial period after Ashdown became a fugitive, the 
Governn.ent and District Court failed to follow proper 
“procedural safeguards” under the Scuthern District Rules 
and erred in following the procedure set forth in Lasker. 
The Government respectfully submits ‘hat the retroactive 
emasculation of Lasker—upon which both the Govern- 
ment and the District Court justifiably relied—is without 
support in the relevant Southern District Rules and is 
diametrically opposed to prior decisions of this Court. 


* The only authority cited for this suggested procedure is the 
Southern District Plan for Prompt Disposition of Criminal Cases 
(hereinafter “the Current Rules”) which did not go into effect 
until July 1, 1976, three months after the re-trial in this a. 
(Slip. Op. 86, at note 11.) 
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Second, the Court’s holding that the period while 
speedy trial motions are sub judice is not excludable is 
eontrary to specific provisions of the Southern Mistrict 
rules and to the dictates of common sense. 


ARGUMENT 
POINT | 


Lasker prescribed the “procedural safeguards” 
under the Southern District Rules and was properly 
followed in this case. 


The Court's conclusion that its prior decision in United 
Stetes v. Lasker, supra, should be limited to the now- 
superseded Second Circuit rules and ‘iat Lasker does 
not prescribe the appropriate “procedural safeguards” to 
be followed in che event of the fugitivity of a co-de:endant 
unde~ the Southern District Rules contradicts not only 
the Lasker opinion itself but also specific language in 
Judge Mansfield’s own opinion in United States v. Bow- 
man, 493 F.2d 594 (2d Cir. 1974). 


Judge Lumbard, writing for the Court in Lasker, 
specifically held that, although that case arose under the 
Second Circuit Rules, it was equally applicable to the 
Southern District Rules. 


“The Second Circuit’s Rules Regarding the Prompt 
Disposition of Criminal Cases were supe:seded, 
effective April 1, 1973, by Plans for Achieving 
Prompt Disposition of Criminal Cases for each of 
the six districts in the circuit. These Plans were 
adopted in aceordance with Rule 50(b), F. R. 
Crim. P The Prompt Disposition Rules that are 
relevant to this decision remain unchanged ii the 
Plans of each of the districts. Therefore, although 
this case is governed by the prior Prompt Disposi- 
tion Rules, the decision bears also on the proper 
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interpretation of the District Plans.” 481 F.2d at 
232, n.1. (Emphasis added) 


More recently, in United States v. Bowman, supra, Judge 
Mansfield reaffirmed the general precedential value of 
decisions under the Second Circuit Rules to questions 
arising under the Southern District Rules, and reasserted 
the vitality of Lasker in particular. Judge Mansfield 
opined that “[s}ince the Southern District’s Plan adopted 
many of the Second Circuit Rules . . . almost verbatim, 
court decisions dealing with the [Second Circuit] Rules 
are for the most part applicable here.” 493 F.2d at 595- 
596, n.1. As authority for this proposition, Judge Lum- 
bard’s footnote in Lasker, quoted above, was cited. I/d. 


Since Rule 5(e), the exclusionary provision identified 
by Judge Lumbard in Lasker as controlling,* reappeared 
in identical form in the Southern District Rules ** Lasker 
defined the “procedural safeguards” to be taken in this 
case. 


Relying on the Lasker decision, Judge Cooper granted 
an adjournment in this case in order for the Government 
to have a reasonable time to locate the fugitive co-defend- 


* The language of Rule 5(e) of the Second Circuit Rules was 
included verbatim in Rule 5(e) of the Southern District Rules 
effective April 1, 1973 and in Rule 6(e) of the Suuthern District 
Rules effecitve September 29, 1975 (hereinafter “the 1975 South- 
ern District Rules’). 

** Judge Lumbard specifically rejected the assertion made bv 
the appellant in Lasker and implicit in this panel’s opinion (Slip. 
Op. at 85) that requiring a defendant to request severance under 
Rule 5(e) violates the provisions of the Speedy Trial Rules (Rules 
8, 7, and & of the Second Circuit, Southern District and 1975 
Southern District Rules respectively) that makes a demand un- 
necessary on the part of the defendant to invoke the rules’ pro- 
tections. 481 F.2d at 234. As tc Rule 9 (a) 20f the Southern Dis- 
trict Rules, Judge Lumbard tacitly rejected this Court’s later 
conclusion that it bears upon the procedure to be followed by the 
district court. 
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ant.* Didier was notified of this adjournme..t and its 
reason and invited to contact the Court if he objected.** 
When Didier finally did object on February 20, 1976, 
Judge Cooper—again, pursuant to La Ver—determined 
that further delay beyond March 8, 1976, would be un- 
reasonable, ruling that even if Ashdown remained un- 
available on that date, a severance would be granted to 
Didier and the trial would proceed.*** Clearly, the final 


*This panei suggests that the District Court should sua 
sponte have severed Didier when Ashdown became a fugitive 
(Slip Op. at 83). This was clearly a matter of discretion with the 
district judge and cannot be characterized as plain error. See 
United States v. Rollins, 487 F.2d 409, 413 n. 8 (2d Cir. 1973). 
At any rate, this Court had previously held in Lasker that the 
failure of a district court to take the initiative to order a sever- 
ance should not result in the dismissal of an indictment. 481 F.2d 
at 234. Furthermore, the panel’s olding that the burden should 
not be on the defendant to move for a severance is utterly incon- 
sistent with the specific language in United States /. Cangiano, 
491 F.2d 906, 909 (2d Cir.), cert. denied, 419 U.S. 904 (1974), 
that “it is unrealistic to expect the Government to take the 
initiative to move for a severance.” 

** The procedure suggested by this panel of obtaining the 
permission of the District Court for the additional delay prior 
to the running of the permissible period was specifically rejected 
by this Court in Lasker as inconsistent with the term of Rule 
5(e): “. .. it would involve strained logic to say that applications 
for exclusions under Rule 5 must be made to the district court 
befo.e the elapse of the .. . [99 day] period.” 481 F.1d at 233. 
See also the specific language rejecting this panel’s logic in United 
States v. Rollins, 475 F.2d 1109, 1110-1111 (2d Cir. 1973). 

*** The Court suggests that the 1975 Rules bear upon this case. 
It should be noted that unlike the Current Plan, these rules did 
not indicate by their terms thet their effect was retroactive. 
Moreover, such a retroactive application would have put the 
Government in default on September 30, 1975, in cases where 
retrial had bue- ordered more than 60 days before that date. 
Thus, it is resp_ctfully suggested that these rules were prospective 
in their effect and Rule 7 relates only to retrials ordered after 
Septernber °9, 1975. 

At any rate, even if Rule 7 did apply, the retrial was scheduled 
for March 8, 1976 or 121 deys of its effective date, less than the 
180 days allowable. The trial did not in fact take place unti! 
196 days on Didier’s own reauest. It would mock justice to 
allow that request to determine the question of his culpability. 
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delay from March 8, 1976, until actual commencement of 
the retrial was excusable and for good cause under the 
law then in effect in this district, since it was at the 
specific request of Didier. 


In sum, this panel reached its « nclusion only by 
overruling—or at least by emasculating—the specific 
procedures set forth in Lasker.* Since the grounds of 
this retroactive narrowing—that is, the limitation of } 
Lasker to the superseded Second Circuit rules—was “) 
specifically rejected not only by the Lasker opinion but “s 
by the writer of the Didier opinion himself in United 
States v. Bowman, supra, we submit that both the 
Government and the District Court reasonably relied on 
the Lasker procedures and shi 4 not be charged with 
foreseeing this panel’s revisici of it. A contrary con- 
clusion will only resuit in the very isetrap”, 481 
F.2d at 233, of the Government anc i'e *:.al courts that 
the Lasker court sought to avoid. ‘lhus, we submit that 
rehearing of this decision is warranted.** 


* This panel recognized that its interpretation of Lasker was 
crucial to its conclusion. “Had the government and the district 
court observed these procedural safeguards, it is unlikely that 
events would have reached the point where reversal would be 
required.” Slip Op. at 87. 

** The importance of rehearing is underlined by two further 
considerations. First, the panel’s decision can in any event have 
no impact on the way such cases are handled in the future. As 
the panel noted, Slip Op. at 87, the Current Rules set out in 
detail missing from the earlier rules the precise procedures to 
be followed in calculating exclusions from the time periods man- 
dated by the rules. See Rule 10(a) and (b); Title 18, United 
States Code, Section 3161(h). Thus, the decision will have only 
retrospective effect on cases involving rules now already super- 
seded. 

€ second, the decision will have an adverse impact on cases now 
pending on appeal that we submit is both meaningless and un- 
warrarted. Informal search has indicated at least one other case 
[Footnote continued on following page] 
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POINT 


Under the Southerr ct Rules, the period 
during which motions 1. _.smiss the indictment are 
sub judice is excludable. 


The Court held that the periods during which a motion 
to dismiss an indictment on speedy trial basis is sub 
judice is not excluded from the permissible 90 days (Slip 
op. at 84). 


This ruling directly contradicts the exclusion set forth 
in Rule 5(a) of the Southern District Rules: 


The period of delay whil» proceedings concerning 
the defendant are pending, including but not 
limited to . . . pre-trial motions . . . and the 
period during which such matters are sub judice.* 


The Court does not cite, nor has tne Government been 
able to find, any decision that supports a conclusion 
that this exclusion does not “ean exactly what it says, 
that all pretrial motions wi. sub juice toll the per- 
missible period. 


Indeed, Ruse 4 ** which desribes the procedure for 
determination cf speedy irial motions, further supports 
a conclusion that the pendency of such motions tolls the 
period. Tae Rule states that if a period longer than 
that permissible has arguably run, nonetheless 10 days 
notice fur the motion is required. Thus, if the permis- 


aow pending in this Court in which the validity of the Lasker 
procedures is questioned. We submit that wholesale release from 
culpability Uf guilty defendants because the Government and the 
District Court relied on past decisions of this Court is simply 
unfair. 

*To the extent that it is relevant, identical Ienguage is 
contained in Rule 6(a) of the 1975 Rules. 

** Identical language te that of Rule 4 is contained in Rule 5 
of the 1975 Rules. 
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sible period were exceeded when the motions were made, 
and the exclusion upon which the Government relies 
were for less than 10 days, the making of the motion 
itself ~’i‘h the specified notice would put the Govern- 
ment i: default.* Further, the provision that these 
motions be decided with the “utmost promptness” is an 
obvious accommodation to the ccncern voiced by the 
panel, that the defendants noi be “pen alized” for making 
such a motion. 


Clearly, in light of the clear language of Rme 5(a), 
the periods when Didier’s motions to dismiss were sub 
judice should be excluded from the permissible 90 aay 
period. 


CONL.USION 


The opinion of the court should be modified to 


affirm the conviction of Urban J. Didier. 


Respectfully submitted, 


R: crt B FISKE, JR., 
‘ted States Attorn ‘ for the 
Souther. District of New York, 
Attornzy for the United States 
of America, 


JOHN P. CooNEY, JR., 
FREDERICK T. DAVIS, 
Assistant United States Attorneys, 
Of Counsel. 


*In the context of the 90 day provision, it is particularly 
important that motion periods be exch ded 2s last minute motions 
prior to retrial could put court in dilemma of either holding such 
a motion in abeyance until after tri-] or taking time to decide in 
such a way as to put the Government in default. Cy. Uni ed 
States v. Padilla-Martinez, 688 F.2d 921 (2d Cir. 1976). 


* U. S. Government Printing Office 1976— 714--017—7383 


AFFIDAVIT 43¥ MAILING 


State of New York ) 


County of New York) 


JOHN P, COONEY, JR. being duly sworn, 
deposes and says that he is employed in the office of 


the United “tates Attorney for the Southern District 
of New York. 


That on the 27th day of October , 1976 
he served a copy of the within PETITION FOR REHEARING 
copies 
by placing the same in a properly postpaid franked 
envelope addressed: 


JULIA HEIT, ESQ. 
EDWARD MASRY, ESQ. 
142 EAST 16TH STREET 
NEW YORK, NEW YORK 


And deponent further says that he sealed the said 
envelope and placed the same in the mail box for mailing 
at One St. Andrew's Plaza, Borough of Manhattan, City of 
New York, 


Sworn to before me this ( 


teh aaad 


SSISTANT UNITED STATES ATTORNEY 


ERT, OST wa 
NOTARY PUB State of New Yor 
No. —. ‘ 
Qualified in Queens Coun oe 
Commission Expires Morch 30, 1977 


